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All Communications should be
addressed to the ..Registrar,
Supreme Court by designation,
NOT by name I

FROM : Assistant Registrar, PIL (WRIT)

-

Union of India_

Through Home&Secrétary,
Ministry of Home Affairs:

New Delhi

[

Kadungallur Film Society.
Through its President
Kaybees Complex, North Nada,

Kerala-680664

Anoop Kumaran i
. $/o Late MK Kumaran .
Manakattupadi House,.
Lokamaleshwaram, '
North kadungallur (PO), .
Thrissur District, B
Kerala -680664

s
;

G.K., New Delhi

through its Secretary
36, Pt. Ravi Shankar,
New Delhi

State of Andhra Pradesh,}
Through its Chief Secretary,
State Secretariat

" Hyderabad (A.P) 500022

State o,f;Arunachal-Prade{-}sh,
Through its Chief Secretary

SPEED POST |

North Block, Central Secretariat,-

Kadungaliur (PO), Thriss@r District,

Conference For Huiflan R:ti'ght (INDIA) Regd.

Through 'Mrs. Nanita Sharma, Secretary General
R/0 35 NRI Complex, Mandakini,

a’} R
| et o
D.No,4565/201sfscmmW

SUPREME COURT
INDIA

NEW DELH!
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DATED: 25" January, 2018 5 ,
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National Platform F_or'Th-L'e Rights of The Disabled (NPRD),

Shykla Marg,

sied & SRR E12 26
it o2 o8

& Principal Secretary (Relief & Rehabilation

& Disaster Management),

Arunachal Pradesh Civil:Secretariat,

Itanagar 791111
i i
State of Assam, \
Through its'Chief Secrefary,
“ Assam Sachivalaya, Block C
Dispur, Gauwhati 78100;6 '

37 Floor,

' i
lf?r’sﬁqeg';ra“gég T ?
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.
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State of Bihar,

. Through its Chlef Secretary,

Old Secretariat,
Patna-800015

State of Chhattisgarh,
Through its Chief Secretary,
DKS Bhawan, Mantralaya, -
Raipur-492001

State of Goa,

Through its Chief Secretary,
Secretariat, Porvorim

State of Gu;arat '
Through its Chief Secretary,
New Sachivalaya,
Gandhmagar 382010

State of Hary*ana - g;

Through its Chief Secretary,
Haryana Civil Secretariat, -
Chandigarh-160009

State of Himachal Pradesh
Through its Chief Secretary,
Secretanat Shimla- 171002

~State of Jammu & Kashmlr

Through-its Chief chretary,
State Secretariat, Srinagar,
Jammu

State of Jharkhand, :
Through its Ckief Secretary,
Secretarlat Ranchi- 834004

:1

1

State of. Karnataka
Through" tis Chief Secretary,

3 Flgor, R.No. 320; Vidhan Soudha,
Secretariat, Bangalore-560001 '

State of Kerala,

Through its Chief Secretary,
Secretariat,
Thlruvananthapuram 695001

State of Madhya Fradesh
Through its Chief Secretary,
Mantralaya Vallabh. Bhawan
Bhopal-462004 >

State of Maharashtra,
Through its Chief Secretary,
Secretariat, Mantralaya,
Mumbai-400032

State of:Manipur £
Through its Chief Secretary,
Manipur-Secretariat,
Imphal-790001 '

e
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22-_' State of Meghataya, R _ - U\ L.l‘ i

Through its Chief Sccretary, ™ - : : By
Meghalaya Civil Sec_retarlat . o

Shillong-793001.~ ~ _ o

23. State of Mlzoram '
Through-its Chief Secre{ary, o i
Block C Civil Secretariat,-
Aizawl-796001 |

24.  State of Nagaland,
Through its Chief Secretary,

Nagaland ‘Civil Secretariat;
Kohima- 790001

State of Odlsha

R

State Secretariat, ¥
Bhuba hwar-'?SlGUl

26 ~State of Punjab,
Through its Chief Secretary,
Punjab Secretariat,
" Chandigarh-160017 -,

27. State of Rajasthan
Through the Chief Secretary,
State S»cretarlat .
- Jaipur- 302001 s

28. State of Srkklm . : = |
Through its Chief Secretary, ‘
State Secretariat, !
Gangtok-737101 - . 3

29. State of Tamil Nadu,
Through its Chief Secretar;y,
Secretarlat Chennai, = ]
Tamil Nadu CE '

30. State of Telangana -
Through its Chiet Secreary,
Telangana Secretariat, . ‘1
Hyderabad-500022 - _ 5

.;_:

1
v
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31." State of Tripura,
Through its Chief Secretary,
Civil Secretariat, 4
Agartala _799001 - k

32. State of Uttar Pradesh
Through its Chief Secretary,

State Secretariat,
Lucknow-226001

33, State of Uttrakhand (Uttaranchal)
Through its Chief Secretary, ;
4, Subhash Road, Secretarlat I
Dehradun 243001 : i
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"'}; 34, State ofWestBengal | S @

| Through its Chief Secretary, ‘ :
L State Secretariat Writes Buildings,
| Kolkata-700001 L

35.  Union Territory of Andaman & Nicobar, : il
Through its Chief Secretary, : -
Secretariat and Administration, ' ' -
Port Blair : !

36. Union Terrrtory of Chandigarh, 4
Advisor to Administrator =~ ]
Punjab Raj Bhawan, Sector 6 ' | :
Chandigarh-160017 | - B

Union Terrltory of Dacﬁra & Nagar Haveli | . ':
i

' “Through its Administrator: e

i 'Secretarlat Silvassa» 3?6230 “’i
' © 38. Union Territory of ngan & Diu,” ' L,
Through its'Administrator. ' i
Secretarrat Moti Daman ' iy

39.  Union Territory of Natronal Capltal Territory
of Delhi, (thorugh its Chief Secretary)
State Secretariat, I P state, New Delhi- 110002 o

. Through jts Administrator’ _
Secrerarrat Kavaratti- 82555 ' Yo

41. Union Territory of Pu'fucfierry

-Through its Chief Secretaty, : ' .
Puducherry Admlmstrbtron,
‘Chief Secretariat, 1 BFach‘ Road, o
Pudu'cherry-605001

IN THE MATTER OF

" WRIT: PETITION (CIVIL) NO. 855 OF 2016
(Under. Article 32 _of th(_:_Constltutlon of India)

L

|

ok

40. Union Terrltory of La shadweep, : = _ E
:

T
[
{ﬂ

Shyam Narayan Chouksey . S :‘ : ... Petitioner

.| Versus , ‘
Union of India & Ors. .. Respondents
Sir, |

I am directed to forward hcrc\_itl'im for your inforrnation, compliance and
rreccssary action a ce'rt}'iﬁed copy offthe ﬂldgment of this Court dated 09.01.2018

[

passed in the matter above-mentioned

T TR TR, $ AT T Y IR

Please ackrrowledgc receipt.

Yours faithfully

. | AM"F&

Encl.: Asabove L _ . . |
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UNION OF INDIA & OTHERS . Respondent(s)

SHYAM NARAYAN CHOURSEY - Petitioner(s)

8863
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18 required to _be done and not to M)Mnen .the National

Anthem is being ;playe.d_ or sung; to spgc'ify"lwhat will constitute
disespect and abuse of the National Anthem; and to pei

Assistant @QW 15~
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use of the National Anthem for any commercial exploitation or to

gain financial advantage in any manner g

2. Apart from the : aforesaid prayers, there-are many other v—prayers

.and one such prayer includes thet no one should print the .__Nationai__ |

Anthem on any undesirable object or _displé.y it in a manner and at.

such places which may be. disg:acefﬁl- and may tentamount to

. SER G - : o
show%_ng disrespect to the National Anthem.

3. After issue of notice, learned Attorney General for India

entered sppearance. On 30% November, 20186, -‘taking r;otg'_r.o_f the.

assertions made mthe petition, this Court had passed an interim -

order, which reads t’mié -

“Having heard the learned” counsel for the parties -

and awaiting the reply from the Union of Tndia, as
an interim measure, it is directed that the following
directions shall be scrupulously followed:-

(a) There shall be no commercial exploitation to give
financial advantage or any kind of benefit. To.
elaborate, the -National Anthem should not be
utilized by which the person involved with it either
directly or indirectly shall have any commercial
benefit or any other benefit. :

{b) There shall not be dramatization of the National
Arithem and it should not be included as a part of
any variety show. It is because when the National
' Anthem is sung or played it is imperative on the part

..
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of every oné: ‘preserit to ‘show - due- respect ‘and

‘homour. To thifik 6f 4" dramatized éxtiibition of the
National Anther is absolutely inconceivable. SRR

{c) 'Naﬁdﬁﬂ;'f}lﬁtheinfﬁ‘-br & ‘part of it shall not be

printed on any objéct and also never Bé digplayed-in

-such a manner ‘gt such places’ which' 3 may be
disgraceful to “its “status* and’ Ctasitamiount to
disrespect. It is because when the National Anthem
is sung, the concept of protocol associated with it
has’its inherent ropts in Nationial identity, National
Integrity and Constitutional Patriotism.

{4 All the cinema halls in India shall_play the
“National Anthém’ before the feature film starts and
2all present in the hall are obliged. to stand up to

" "sho‘w’-i‘eépect“-td"thé"Naﬁ'ohal Anthem. ~ - . -

" (e) Prior to the National Anthem is played or sung in

- the cinema hall on the screen, the entry and exit
doors shall remain closed 8o that no one can create
any kind of disturbance which will amount te
disrespect . to .the.. National - Anthem: -After the
National Anthem is played or sung, the doors can be
opened. .. T
() When the Nationel Anthem shall be.played in the

Cinema Halls, it shall be with the National Flag on

the screen. S TS e :

{8 The abndge versmnof the atzonalAnthem made

by any one for whatever reason:shall: not. be played
or displayed.” =~ . . " e

-~ 4 After issuing the directions, this Cotst noted;the-submissions

of the Iearned AttorneyGeneral which were to. the follong affect-



“We: have so dlrected as Mr. Mukul Rohta.gl, learned_ 3

issued, for love"a.nd respect. for the motherland 13'
ct. ,;the National .4

5, Thereafter, _as "’the factual matrix’ wouid unfuﬂ

applications were. ﬂled' -see]ﬂng Ltnp_eadmept_; -anc_t recall _fof the'

interim order. Theywere takenup 0 9ﬂ1De ber,2016,and on

that day, the prayerformpeaentwasa]lowed, butasfaras the

application for recall was concerned, the Court passed the following

order:-

: -“As far as ‘the recall of* th‘ ‘ erder is concemed the_
same has to be heard on meétits-whenthe. matter is -
finally debated upon. Be it noted, Mr. Dinésh,
learned counsel for the apphcant at the time of
menhorﬁng had submitted: wat‘there’ ‘hiéis to be ‘Sothe
kKnd of- «exemptlon for " the physmaﬂy challenged '
persons or physically hand.lcapped persons. Mr,
Siddharth Luthra, lea.med senior: counsel who was
present -in *Court® s referred ‘fo*the: Persons- mth
Disabilities: (Bqual - Opporti A Protectmn of |
Rights and Full Parnmpauen) Act, 1995 o

Mr., Rohatg1, 1eamed Attorney General for *
~India subm::tted ‘that how 'the ‘physically: challenged
' . persons.. shall show

respect 6" “the 'Nahonalr;--_- .-;=An1§hem ‘tHe Central"*"f

Government will issue gu1de11nes within ten days

Ip

o " e
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6.

faced by the d:tsabled persons Mr Sldharth Luihra, Iearned senior
counsel, who was; appointed as the friend of .th_e‘ Court, had

h_ighlig’hted certain \aspects and .:tak:iﬁg' note of ‘the same, the

" hence. As the guudehnes mgomg 10 be 1ssued we

clarify, if a physically. challenged person. or physmally
handicapped person goes to” the -Cinema hall to
watch a film, he neéd not stand up, if he i§ mcapable
to stand, but must. show such c¢onduct which is
commensurate w1th respect for the National Anthem.
When we say physwally challenged or pHysically 3
handicapped persons, it means persons with

disability as defined under Sections 2(i) and 2(t) of

the Petsons with. Dlsabﬂ.ttzes (Equal Opportunities,
Protection  of R1ghts and Pull Participation) Act,

~ 1995. Another aspect needs to be cleared. ‘When we
‘said that the doors shall be closed, we did not mean
“ that the doors shall be bolted as mentioned in the

case, of Municipal Corporatwn of Delhi, Delhi vs.
Uphaar Tragedy Victims Association and Ors. [(2011)
14 8CC 481] but only to regulate the ingress and

egress during the penod whﬂe the Natmnal Anthem
is played oo

On the next date of hearing i.e. 14% Rebmsxsé, 2017, certain

mterlocutory apphcat:tons were filed, wh1ch related to the difficulties

following order was passed:-

“My. Siddharth I Luthra, learned amicus curiae,

submitted that it may be clarified that the people-are
not expected to stand when the National Anthem is

. sung or played as a part of the storyline in the

feature film or -as & part of the newstreel or the

' 'documentary Mr, Rohatgi, lea.med Attomey General

.(-9 i
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S

accepted the sald suggestion

CIn view of the aforesald it clariﬁed that Wh"
the National Anthem is sung or. played in® the ™
, storyhne of a feature fﬂm or par- of the neWsreel Or~
documentary, apart” ﬁ‘om W_ f has'been stated in:
the order d_ated 30. 11 2016

stand

At th.ts juncture we may state :'

Parhament has brovight & fiew legislation call

" Rights of Persons’ with Disabilities Act; 2016
Section 102 repeals 'The Persons with- D1sab1ht1&s
(Equal Opportumiy Protection of" R1ghts and’ Full:
Participation} Act, 1995, Thig Court oh 9.12.2016"
has  modified the earlier order: regard bemg had to-
the. handicapped persons’ keepmg in view the 1995
Act. On a quety being made, Mr. Mukul Rohatgi,
learned Attorney General for’ India submitted that
the Union of India sha]l issue an appropriate
notlﬁcatlon/ guidelines in view of the language

employed in the Rights of Pérsons with Disabilities

Act, 2016. The said notification/ gu.tdehnes may be .
- issued mthm a week hence. -

Mr. .Subhash Chandran, leamed counsel
submits that he may be- perm_ltted to: file an
application for intervention on behalf of the National
Platform for the Rights of the Disabled He is‘at -

liberty to file the apphcahon

On 18t April, 2017, dealing with LA. No.15 of 2017, which

also related to disabled persons, certain modifications were made,

The said order is as follows:-

“This is an application ﬁle‘d by the NPRD to -:difect

‘ audlence need not

PR

s ¥

A
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- disabled persons from the purview of the:order of

“December, 2016, The ~categories of . persons
- mentioned are:= - . -

Parkinsons, Multiple sclerosis, Muscular dystrophy

- (iti) Those with cerebral palsy =~ © .

) Multiple disabitites

(vifl) Parkinsoris; Multiple sclerosis

* (x) Muscular'dystrophy

‘palsy, multiple disabilities; *‘parkinsons, - multiple
- deaf and blind be treated not to be within the ambit

have not referred to mentioned in the ‘application,

T wmmammee e r s I Ty
i

. o ()

the respondent No.1 to exérpt certain categories of

this- Court dated 30th November, 2016 and Oth

[li;)'-"-" .Whe‘els-.chairi... users — can be. cerebral ::fpélsy,
or other conditions

(if) Those with autism .

(iv) Inte]lectual disabilities
(V) Mental fliness
(vi) Deaf blind

o iy e
sy

(i%) Leprosy cured -

. Having ‘heard learned counsel for the
parties, we-are inclined to modify the orders and
direct that the pérsons who ‘are wheel chair users,
those with" autism," persons-suffering from: cerebral

sclerosis, -leprosy cured, muscular dystrophy and .
of the orders passéd by this'Court. "
“ As far as the other ‘categories, which we

are concerried, the sate may ‘be:considered by the -




.Unioﬁ.‘c;f'lpdié.”

8  Onthe previous occasion i.é. 23t October, 2017 havmg hea.rd
learned counsel for ‘['he parhes and the leamed Attorney General for

India, the following order came to be passed .

“The submission of the learned 'At’torney General is .
that because of the vast diversity in the country'
based on. rehglon, race, caste and. even region, it
becomes necessaty to have uniformity which should
be cultivated by playmg the National Anthem so that
when' people come out from. the cinema  halls,
- instilling thé belief that they are all Indians. Be that .
as it may. In this context, he has referred to Article
51A(a) of the Constitution of India. -

Havmg heard learned counsel for the
parties for some time, we think it appropriate that
the Central WP( ) 855/16 4 Government should
take a call in this regard and, if necessary, as
advised, may bring out the reqmszte notification or
circular or rules. When we say 'take a.call’, needless .
to say, the discretion rests ‘with the Central

Government. The discretion has to be exercised
without beihg influenced: by our interim order. We
‘may further - emphas-lze that the dlscretlon may be
utilized. to regulate in an. inclusive:-manner or as the
Central Governtment feels fit.” -

.9, In pursuance of our earher order, an afﬁda.wt has. been ﬁled by .
the Union of India. It s ‘submitted by Mr. K.K. Venugopal, learned

Attorney General ,thait the Gcntral_Go:;temment- _has , consumted a

[t
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1

Committee by a thiﬁeaﬁén%@rder dated 5th Décember, 2017. We

- shall refer to 'the_-sar_.ne ata laterrs_t-_a;ge._ -

-

10

Mr Abhmav Shnvastava, learned counsel appeanng for the

petl‘aoner has raised the fo]lomng contentlons -

'(a-):' |

\short ‘the 1971 Act) vzde Secﬁon 3 only deals with prevention

-The Prevention of" Insults to National Honour Act, 1971 (for

,-of smgmg/playmg of Natlonal ‘Anthem, efc;; but it does not

deal: fully as” to how the respect is to be shown and,. therefore,

- ._-"eapproprzate measures should be prescnbed by law in that

(b)

regard

- Article- SlA(a) of the Coﬁstitu.tion wh1ch prowdes that every

'-c1tlzen of India’ is to abide by the Const1tut10n and respeot its

1d¢als and institutions, -th‘g ‘National Flag and the National

Anthem; Warrants"'that"pevery‘-cit:'izéii or person in this country

has to “sfhowf;féspéé:t ‘to the Q-Nati‘oxiélz Anthem wherever it is
- The Prea.mble of the Constitutlon uses the Word ‘un1ty and

. mtegnty of the Nauon and the sa.td words are requ1red to be

mterpreted on a broad canvass g0 that honou.r and respect

~
—
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10 . >
due_to-_the;lﬁationalmiﬂtemfare maintained, S ' |

(d) The order pa'eeed by this Court sub-serves th;e- cause of S !
mtegnty of the Natmn and therefore need not be recalled and

- should be’ made absolute

() The mstruchons lssued U.nder the headmg “Orders Relatlng to
the Nauonai Anthem of Indla are executzve in nature as they

' 'relate to vatzous, espe“cte;r_,and are not binding and, therefote,
ther-e has_to- be an _epp_roprtete_,law in the ﬁ_eld and in the
‘absence of e1aw,_ this Courl: may issue directions till the law is *

brought covering the said aspects.

. 11. Mr. KK Vex;uQOpal',: learned Attorney General, referring to the
affidavit and the Notification/Order would contend that the

Committee coris'ti_‘mted_' by the Notification shall look into every

aspect i:ncluding.the -amendment to the 1971 Aot and formula.tion of
further executive instructions and tﬂl thon the mandatory order
passed by th13 Court for playmg/ smgmg of the Nahonal Anthem
before starting of feature ﬁ]ms in cinema halls may be mod1ﬁed by
making it directory. The suggestmn ngen by him is that the word
“shall” used in the order be substituted by “may”,
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12. Mr. S1dharth Luthra; -;-leémed,“wAnﬂcus Curiae, has submitted
that Article 51A of the Constitution has been brought when the

1971 Act:_,waéu:iii force a.nd, -' therefore;j_"i'tr has to ;b.e_ ii;nderstood in the

~ said perspecti?e. Hehasalsosubmtted that S.ec.tipﬁ 2 of the 1971

- Act was amended vide Act 31 of 2003‘with effe_ét from 8t May,

2003, asa céhseqﬁehbe_qf.Whigh;f‘respeétzto- thé_ Ngﬁonal Anthem is
a part of the statutory pfevis_ioii: _"‘I‘orbutt_'ress, the said submission,

he has emphasized on the -1aggﬁa§ge:employed in. fSection ‘2 which

' uées the words “or the Constitution of India ‘Or any part :t_hereof’.'

To have a ‘sense -of completeness, we thmk it appropriate to

- reproduce Sectioﬁ 2 of the 197 1' Act, Which is as uﬁder:~ b

- 2. Insult to:Indian National Flag and Constitution of
India.- Whoever in ‘any public place or in any other
place within public view-burns, mutilates, defaces,
- defiles, disfigures, destroys, . tramples upon or
*otherwise shows distespect .to or brings into
- contempt (whether - by- words,-either ~spoken or
written, or by acts) the Indian National Flag or the
Constitution of India or any part thereof, shall be
punished with imprisonment for a term which may
extend to three years, orwith fine, or with both, = °

Explanation 1~  Comments - exXpressing
. disapprobation or cr{tigisme of the Constitution or. of
the Indian National Flag or of any measures. of the
Government with a view to obtain an amendment of
the - Constitution: of -India or an -alteration of the
Indian National Flag by lawful means: :do not

B Lo

\
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constitute an offerice under this:ésectioﬁ G

Flag” includes any picture, painting, drawing or

- ‘photograph, or other visible representation -of the
' Indian National Flag, or of any part or parts thereof,

made. of -any. substance ‘or represented on any
substance ' :

'Explananon 3 - The expressmn pubhc place o

means any place interided for 11sé- by, or ‘acoessible
to, the pubhc and mcludes a.ny pubhc ccnveyance

Explana.uon 4 - The d1$respect to the Indlan‘

National-flag means and mcludes-——-—

- (a) a gross affront or md1gnity offered to the Indian -
7Nat10nal Flag, or

(b) dlppmg the. Ind1an National Flag in salute to any

petrson or thmg, or

() flying the Indian Natlonal Flag at half-mast

except on occasions ‘on ‘which - the Flag is flown at

‘half-mast on public buildings in- accordance with
~the instructions issued by the Govemment' ‘Ot

(d) usmg the Indlan Natlonal Flag as a drapery in
- any form whatsoever except i state  funerals or

armed forces or other para—nnhtary forces funerals

-'OI'.

( ) usmg the Indlan Natlonal Flag‘

(i) as.a. portmn of. costun'm, u.mform or.accessory of

any descnpﬁon whmh is'worn below the waist of any
person; or L -. I

(i) by embrmdenng or. pnntmg it on cushmns
handkeroh1efs napk:tns undergarments or any

-::Explanatmn 2.= The expressmn, “Indian Natlonal L

2 o O -
i
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- dress material; or. -

y (f) putting any kind of;'zfi;t;scﬁption 'upon the Indian
National Flag; or - | ' -

(g} using the Indian National Flag as a receptacle for
receiving, delivering or carrying anything except
flower petals before the Indian National “Flag is

- unfurled as part of celebrations on special occasions

- including -the Republic Day or -the “Independence

. Day;or - AR . '

(b 'us'ing the Ind1an National Flag as covering for a
-statue or a monumett or a speaker’s: desk or a

speaker’s platform; or

| (i) aJIOng the Iﬁdian‘fNational Flag to fqu‘.ch the -

- ground.orthe. floor-or trail in-water intentionally; or
() drapirg the Indian National Flag over the hood,
top, and sides or i;back or on a vehicle, train; boat or
an aircraft or any other similar object;-or .

| (k) using the Indian National Flag as a covering for a
‘building; or N o e R

() intentionally displaying the Indian Nafional Flag
- with the “saffron” down.”~ =~ - :

13, 1t is his further Sub‘iniSSioh.that_ once- the ‘words “or ‘Any part

thereof’ 'hav_e' been us’ed_i.n;jthe 1.971'Act, "the same is bound to be

read in ‘consonatice ‘with. Artiicl'e" x-5-’1A_‘(—'a';)" ‘of the -Constitu-tioh-' and

hence, it presently getS*iiiQi‘ia’ihéd"as a statutory command.

-14. Dr. Rajeev . Dhéwan,{ learned senior ' counsel, Who was

. - .

By
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permitted to in’tervéne '-_in—'pe'rson, hes suppoftedr“the- stand of the

Union ‘of India so far ;"_a.s the'_:; modification d’f“tliej interim order is

concerned.

15, Though Mr SaJan Poovayya, 1eamed ‘senjor counsel has filed.

a separate writ: petmon reIating to: some: othe:r aspect he subrmtted

that the word secular” that ﬁnr’s place in the Preamble is meant
for mtegraﬁon of the dlverse commumties exlstmg in Ind.ta and the

said prmc1p1e has been recogmzed in the context of. the Flag Code

in the Union: g.le'ndia:-vs.'- qu_e_en- :Jindalr--md'.;A_@otheﬂj- He has,

drawn our atféntidn ‘to p:éragraph 07 of the: judgmentiwhich we

think it seemly to reproduce: |

“Then the quesuon arises,- Wthh view is.to be
accepted.  National Anthem, National Flag and -
National Song are secular symbols of the
nationhiood. They repre esent the supreme collective
expression of commitment and loyalty to the nation
as well as patriotism for the Country. They are

- necessary adjuncts .of sovereignty being symbols.
and actmns assomated thererth 7

16. Emphasizing on the aforesaid passage, _hef:wb_uld contend that

both the National. Anthem and the.'National- Flag andthe National

Song being secular symbols representmg the nationhood command

' (2004) 2 scc 510

iy ——
s
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desired respect. He has aiso drawn -our attention to the statement

made by the President of the Cons‘timeﬁf Assembly, Itis as under:-

“Statement

Mr. President: There is one matter which has been

- pending fér-discussion, namely, the ‘gquestion of the

National Anthem. At'one time, it was thought that .
‘the mater-might be: brought up before the House

. and a decision taken by the House by way of a.

- “regolution.: .But ‘it has been felt that, ‘instead of

taking a formal decision by means of resolution, it is

~better if I make. a sta.'tement-"-with'-;,re’gard to. the
- National Anthem. Accordingly 1 make this

statement. .
| The composition consisting of the words
and music known as Jana Gana Mana is the

Natlonal. Anthem - of Indie; subject to such

alterations - in the words as.the Government: may

- authorise as occasion arises; and the ‘song Vande

Mataram, -which hes played a historic part in the -

_struggle for Indian freedom, shall be honoured
~ -equally with Jana .Gana Mana and shall have equal.
- status with-it. Ihope this will satisfy the Members.”

17. We may hasten to add that we have reproduced the same to

~ show the sanctity of the National Anthein and the respect it has to

be g1ven

18. Mr. C.U. -Singh,. leamed?.:séniof .counsel appearing for .thep .

. ir.it;r-venor, which has filed _an__appli,t_:ation;fon:;:ecglling the interim .

order c;:’oni:ends that in the absence of any law, this .Court should
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not -have -made :the playing of -r;a.tienal- A.t;.them: in’ .'cin'erria-_ halls ) |

mandatory.

- 19, At thls Juncture Mr PV Dmesh leamed counsel assrshngr'
Mr. C.U. Smgh, Iearned -senior counsel would submrt that if thls
Court thmks of. contmumg the mter:.m order. it may at least mod:fy‘

the dJrechon that whenever there is.a ﬁlm festzval and more than'

five to six ﬁlms are exh1b1ted in & day, the audrence should be

permrtted to stand only at the commencement of the ﬁrst feature.

film.

20 Mr. V K. Blju, learned counsel Who hag mtervened m ‘the wnt
petition has subrmtted that though the Commlttee hae been
Constrmted to look mte the matter from various spectrums the

interim order should be a]lowed to cont_mue.

21, Ms. Namta Sharma, leamed cou.nsel who is appeanng for the .
' respondent No 4 because of the apphcatron for mterventxon havmg |
been allowed, subxmtted that the sa.rd orgamza.tron has subxmtted_ |

,repre_sentatmns..j:o- the ;Government and;-they needto be considered. -

as they are pending since 2014. .

&" g"
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22, Mr. _Sanjee_v Bhatnagar, who has filed, an application for
intervention, appearing in-person Has submitted that there can be
no doubt that theNatlonalAnthemand the National Flag are to be
" respected and every citizen is dbliggd 'i:o 'show'}respect‘, but the

cinema halls may not be the appropriate place.

- 23. To appreciate the s’ubmissiohs__,_-;ad*;anc;_cd at the Bar, it is
- 'necesé_ar_jr_ to refer to S_ecﬁqn 3.of the 1971 Act. It i‘éacls a.éunder&

) 3. Prevention of singing. of National Anthem, etc. -
¢ . pragever intentionally prevents the ‘singing of the

-Indian National Anthem' or ‘cauises ‘disturbances to
any assembly engaged “in such - singing shall be

‘punished with imprisonment for a term, which. may
extend to threer;.ygea:tfs, or with fine, or with both,”

- 24. On a:'perusal' of the said provision, it is clear as day that no
~ oné can intenﬁbnaﬂy,prévent.ﬂqe singing of 'thé--NéfﬁOIiEll Ahfthem or
_cause any disturbance to an assembly engag_‘e'd in such smgmg It
s a penal provision. The Orders relating to the Nati_énal Anthem
deal with playing of the anthem, mass__"sing__ingz_'_of ‘the anthem,
" playing of foreign anthems and-gcrierali- prévisidﬁé—. Clause III(4) of

the orders reads as follows:- |

“TI4). It is not possible to give an. éxhaqg':ive list
- of occasions on which the singing (as' distifict from
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| pla:;nng) of the Anthera can be permitted But therei
is no objectlon to the smgmg -of the Anthem
accompanied by mass singing so- long as it is done
with due respect as a salutation to the motherland
‘and proper decoruin is’ maintained:” :

- 25, 'On a careful réadjngof the above provision, it is clear that the
said Otder states that it is not posmble to gwe an exhaustwe list of
the occasions. It further lays down that there is no obJectldn to the
singing of the National Anthem accompanied by mass singing 80

- long as-.it is .done mth due respect as a ’salufation to the
motherland and .-mgmtonapoo of the pro,per;decorum, Thus, three
aspects are obvious? First the 'Na'i:iorial"-Anthom.'is not only to be
respected, but it 1s a respeot a’s' a salutationwto the 'motherlahd;

second, the list of occasions cannet be exhaustively stated; and,

third, proper de’corﬁm has to be maintained when the National -

Anthem is played or sung

26. At this stage, We'mo.jf refer to the Order‘/ Noﬁﬁcaﬁon dated Stb

December, 2017, Itis'gs foﬂowsi-

“ORDER

Subjec ' ~ Constitution of an Inter-Ministerial

Commlttee on. playmg/ smgmg of the National
Anthem .

‘——-

T
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- It has been decided to rc_dnst:itute an

Inter-Ministerial ~ Committee ~under  the

Chairmanship of Additional Secretary (Border =

Management), Ministry of Home: Affairs, with
representatives (not below the .rank of . Joint.
Secretary) ~ from the following
Ministries/Departments to give recommendations

regarding regulation of playing/singing of National

- Anthem and to suggest changes. in the Prevention.
- to Insults to National Honour Act, 1971 or in the
Orders Relating to thg;-National.Anﬂlem;_;of India. .

S1. No. Ministry/ Department_

—

Additional Secretary (BM), . |Chaitmen

|Ministry of External Affairs  |Member
Ministry of Culture =~ = |Member
Ministry of Women and Child {Member

'cn-hw-to

_|Devélopment _
- Ministry of-Patliameéntary © - |Member
s P

7 - Ministry of Information &  |Member
1Broadcasting :

o)

9 |Department of Legal Affairs. -~ Member
10 |Department of School Member
- Education and Literacy I
11  [Department of Empowerment |Member
___|of Persons with Disability |
12 _Joint Secretary (Admn.), MHA |Convenor.

2. The  Committee will  submit . its

,Miz;ist:y,of‘D.efeinge, . IMember |

8 _ |Ministry of Minority Affairs  |Member
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recominendé.tiOns in six rnenths

3. Thisi 1ssues w1th the approval of the Competent
Authonty :

27. It is perceptxble from the sa.rd order, that the mter—Mnustenal

'Committee has been ' gzven thf .responmblhty 'e'_ . make :

recommendamon’s-' for regt:latxng‘ th’e playmg smgng of. the Naﬂonal

: Anthem and to suggest changes 1n the 197 1 Act or in the Orders
| relating to the Natmnal Anthem of India.

28. We may presently travel to the past Thrs Cbur't in B gi e

Emmanuel and Others vs, Sa.ate of Kerala and (Ibi:hers2 (in

 paragraphs 9 a.nd 10] has also emphasrzed on ‘respect to the
National Anthert, We may ha.sten to add that 1t sustamed the nght
of the pet1t10ner therem, but: yet observed that @ person Who stand.s

up respectfu]ly when the Nat:onal Anthem . is sung, is showmg

proper respect. Thus, the stress is on respect when . the National -

Anthem is sung o.r-.;played-. |

29. We may at ﬂlie; stage reproduce :=£he'.':Sfatereent of Objects and

Reasons of the 1971 Act-,'é.s-"thé?'Séiﬁe has ‘been stressed by Mr.

2 AIR 1987 SC 748
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Abh_inav_Srivastava,l;éamed—' counsel for the petitloner_.- It reads as

STATEMENTO  OBJECTs ANDREASONS

' - Cases mvolvmg dehberate d;lsrespect to
- National. Flag, the  National. Anthem and ' the -
Constltutlon have come to the notlce in the recent
- past. Some of thege . m.czdents were discussed in
. both - the Houses of - Parhament and, members
'~ expressed great anxiety about the chsrespect shown
to the national symbols, Govemment were urged to
. prevent the recurrence.  of ‘such . incidents.
'.D1srespect to the National Flag and the Consntutlon\
y . . orthe National Anthem is. -not punishable under-the
SEE "lemetmg law.” Pubhc acts of msults to these symbols
B | - of sovereignty and the. integrity of ‘the nation must -
be prevented. Hence the Bill. The scope of the law
- is restricted to overt acts of ingult to and attack on,

| ' ‘the national symbols by burnmg, trampling defiling

aj}

1 { : . . or mutilating in public. Itis not intended to. proh1b1t

'honest and bona fide Criticism of the symbols and

| expreee provzsmns 10 tlns effect have been . made in
the Bill.”

- 30. When we cons1de1". the perspectwes pﬁt forth before - ug
: pronounced in the:r own way, we have no shadow of doubt that one
| is. compelled to show reepect Whenever and wherever the Natmnal
__ Anthem is played It 13 the elan vztal of the Natlon and fundamental.
_ grammar of belong;ng to a nation state However, the - Prescription |

- of the place or occasmn has to be made by the execuuve keeping in -

view the concept of funde.mental duties provided under the




- Constitution and the law.

31. In viéw of the' aforesaid, we think- it appropriate that the

o Comm1ttee should comprehenswely look 1nto all the aspects Mr '

KK, Venugopal leamed Attomey Greneral for India has sub:mtted
in the course of argument that the petttloner can grve suggesuons

by way of represen’tanon to the: Comm1ttee Mr V.K. BlJu and Ms.

Nanita Sharma, 1earned counsel and Mr SanJeev Bhatna.gar, the

“applicant in- person can also grve SnggBSthIl in th1s regard, When

we say suggestrons, we mean that suggestmns: shall only relate to .

the National: Anthem and nothlng else
32. Hawng Sald that the issue remalns for contznuance of the
interim order or modlﬁcatron of the same ' As ‘sub_rmj:’to_d by Mr.

Venugopal, learned Attorney G’eneral the playing-' of the National

Anthem in the cmema ‘halls on the screen may not be made )

mandatory and the word “Shall” may be’ subshtuted W1th may” |

until a final deédision i 1s taken by the Cornm1ttee and, therea.fter by

the Central Govemment Negdless to emphaswe the d.rscre’oon

vests with' the Central Gwernment- and they shall take‘ a decision h

uninfluenced by the mter:m order as olamﬁed in our or_der_dated'

23 October 20 17

T
-




33. In view of the aforesmd -we do not mtend to keep the writ

pe’atmn pendmg and mepose of .the same- w1th ‘the followmg

'- dlrecmons -

() The Committée appointed Ey' the-_ Utlie'n govemment ~shall
' submit its recommendations to the comipetent authority in
 terms of the Notification ;date:d 5t Decembet, 2017, for follow

“up action.

(ii} “The order passed on.~ .’;'»0th November, 2016 1e modlﬁed to the
.jextent that playmg of - the National: Anthem pnor to the
_ecreemng of feature films in cmema h_alls: is ‘not mandatory,

~ but optional or directory.

(ii1) Stnee the -ébta;rnittee constituted by the Union ,-govemment is
- -lookmg into all aspects of the matter 1t shall make its
| -recomrtzendatmns unmﬂuenced by the mtenm directions of

this Court, as clanﬁ_ed_— in our order‘-.dated,; _23“‘- October,
2‘0 17’ St;tteﬂarly,- the ‘ ccnipetent ‘aﬁthority.‘ sida]l— in taldng its
-dec1s1on(s) not be conetramed or- mﬂuenced by any of the

mtenm d1rect10ns



(»%‘

—
L

(iv)

-

- 34

Citizens or persons are bound to show respect as required

undsr exéoutive orders relating to the National Anthem of. -

" India and ﬂle"prevaﬂing law, whenever it is 'iaiayed or sunig-“'otn

specified oceasinns.

The exemptico. granted to disebled persons shall fernain in

force tll the final decision 3f the competen: 9.13'.‘thmity with

regerd to sanh occasion whonever the N ational Anthem is

played or sung.

—rr e ——— T . -

The writ petition ig, accordingly, disposed of. There shall be

no order as to costs;

-— - st Ty
i
. l-'";_-:-‘-‘-::c‘:‘.c-‘s‘-‘--;-'..--._f::,-_;'C‘]’I'.
[Dipak Misra] .- '
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_ [AN Khanm]kar]

‘lll.ll-otl seeeras 'l.lill.u!! .u-o—-J

Dr. DY Chandrachud]
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